
 

Crawley  Borough  Council 
 

Licensing Sub Committee 

5 November 2012 

 
 

Additional Information 
 

 
4. Application for the Grant of a New Premises Licence for 

‘Marston’s Plc – (New Build)’, Maidenbower Office Park, Balcombe 
Road, Crawley 
 
Following a requested by the following: Applicant ‘Marston’s Plc’ and Senior 
Environmental Health Practitioner, the Sub Committee is asked to consider 
additional information, report PES/097 by the Head of Planning and 
Environmental Services (Enclosure Z and X respectively). 
 

 
 
 
NOTE: In the absence of a The Chair of the Licensing Sub Committee, the Head of 
Legal and Democratic Service has agreed that, although this additional information 
was not available for at least five clear days before the meeting, there are special 
circumstances justifying its urgent consideration. 
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MEMO MEMO  

TO: 
 
Licensing Authority 
Democratic Services. 

Ref: Marstons. Balcombe Road 
Licence Application. 
Ext: 8210 
Date: 02 November 2012 

FROM: Responsible Authority for prevention of 
public nuisance 

 

X
PES/097 

 
 
Premises licence application by Marston's - Balcombe Road, Crawley. 
Supplementary information for Licensing Authority hearing of 5th November 2012. 
 
Firstly, some general points of information. 
 

 No pre-application advice was sought from the responsible authority (RA) in respect 
of prevention of public nuisance. 

 
 The application states (p14) that the applicant has carried out a risk assessment (as 

advised in guidance) with respect to public nuisance. At p4 and p14(d) the application 
states that the premises are “away from residential development”. In fact the nearest 
residences are approx 40m distant (see map attached). I have requested a copy of 
the applicants risk assessment and details of the competency of who carried it out - 
this has not been provided. 

 
 I have visited the site at night (2330-0100) to take measurements of background 

noise and familiarise myself with the nightime acoustic environment. Traffic on the 
Balcombe Road is the main contributor with background from the motorway and 
occasional airport and train noise which, as would be expected, dies off significantly 
towards midnight. The measured background LA90 around 0100 was relatively low at 
37.5 dB. The nearby houses (40m) could certainly be disturbed by music and low 
frequency bass beat if not properly controlled. 
 

In discussions with the applicant following application and the RA's representation the 
following conditions were agreed :  
 
(1)  Prominent, clear and legible signage shall be displayed at all exits which have the effect 
of requesting patrons to respect the right of local residents to a peaceful night and to leave 
the premises and the area quietly.  Announcements to the same effect shall be made to 
patrons at appropriate times. 
 
(2) The use of outside drinking facilities shall cease at 2300. 
 
(3) Noise from regulated entertainment shall be inaudible within any noise sensitive premises 
(this includes any residence which may have one or more windows open to allow for 
ventilation). A test for fulfillment of this condition shall be that noise from the premises shall 
be no more than barely audible at the boundary of any nearby noise sensitive premises. 
 



 

In relation to provision of recorded music outside.  
I advise that this should be checked with the applicant at the hearing – but I understand that 
the applicant’s latest position is that they have agreed to remove their application for this. If 
not the RA would recommend that permission for this is not granted as there would be no 
noise mitigation. 
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Matters at issue 

For clarity I have provided on separate sheets two sets of conditions - the RA conditions and 
the latest set proposed by the applicant. Also a map showing residences in the vicinity. 

The matter on which we have not come to agreement relates to what I will call "preventative 
measures" and what triggers them (the RA’s conditions 4 to 7 and the applicants proposed 
condition 2) 
 
The RA position is that the preventative measures it requires - of which there are three:  
 
1. Making a risk assessment of the likely impact of noise in the location and providing 
appropriate control measures (noise control scheme)  
 
2. Providing a noise limiter to stop noise from live or recorded music going above a level 
which would disturb residents (noise limiter condition) 
 
3. Testing the sound system and noise control scheme prior to reg. entertainment starting,  
during which the limiter can be set a the appropriate level and any other noise control 
measures tested (test condition)  
 
are consistent with the RA's duty and policy of prevention of public nuisance (with emphasis 
on prevention) and are proportionate to the specific case given : 
 
- The close proximity of residences (40m – see map)  
- The acoustic environment of the vicinity and relatively quiet background noise (measured 
by the RA) 
 
And what is applied for, which includes live music, recorded music and dancing after 11pm 
(see p4 of application – incl. sentences numbered 1,2 at bottom and relevant category 
sections) 
Specifically-  
 
Recorded and live music and dancing, provided inside  
till midnight Sun - Thurs 
till 0100 Fri and Sat 
till 0100 Fri Sat Sun and Monday on bank holiday weekends. (see p4) 
 
The RA is particularly concerned to protect the hours between 11pm and 7am when people 
are trying to sleep or are sleeping. This is when the sound of music and particularly bass 
beat can be very disturbing, including in the summer when windows are open to allow 
ventilation. 

In considering this specific application and in recognition of the applicant stating that they 
initially intend a food led offer and are unlikely to wish to provide regulated entertainment 
after 11pm - the RA is content in this case that preventative measures should apply only if 
regulated entertainment is provided after 11pm - and have proposed clear and enforceable 
wording to achieve - see separate sheet - the RA conditions. 
 



 

The applicant has proposed its own wording (see separate sheet – applicants proposed 
conditions) these are the last set proposed by the applicant on 1st November 2012. 
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The RA position is that the wording in brackets of the first para of its condition 2. renders it 
unclear and unenforceable. “Recorded music” is licensable by definition in this context - and 
there is no clear definition of what is "normal" or “unusual” activity. 
 
Leaving aside the issue of live music provided after 11pm to which there is no argument that 
preventative controls would apply.   
 
The applicant has said that it only wishes a licence for recorded music as it is concerned that 
incidental or "background music" may at some point be interpreted as "recorded music" and 
become licensable. 
 
To try and provide comfort for the applicant and come to agreement, the RA proposed the 
following modification to the applicants wording on 29/10/12. 
 
“However, in an attempt to come to a reasonable agreement -  we could modify your proposals incl condition 2 - 
 to trigger the limiter, noise control scheme and test conditions after 11pm  (as we agreed is reasonable) 
remove ambiguity and make the definitions more explicit. 
  

2.     Where regulated musical entertainment is to be provided on the premises after 23.00 on any 
day ("regulated musical entertainment" includes recorded music and live music but does not 
include background music) then :  

  
a.    Such entertainment shall not be provided unless the level of all noise due to regulated 

musical entertainment is controlled by a noise limiting device (NLD) that is satisfactory 
to the licensing authority. regulated musical entertainment shall not be provided unless 
the NLD is set to limit noise at a level satisfactory to the licensing authority.  The NLD shall 
be maintained at settings satisfactory to the licensing authority at all times. The NLD 
shall be secured (to prevent any alteration of its settings) to the satisfaction of the 
licensing authority. The settings of the NLD shall not be altered in any way, nor shall its 
function be interfered with in any way without the prior written consent of the licensing 
Authority. 

  
b.    Such entertainment shall not be provided until a noise insulation and control scheme 

(the scheme) has been submitted to and approved in writing by the licensing authority 
and until the approved scheme is implemented to the satisfaction of the licensing 
authority.  The scheme shall be maintained in accordance with the approved details 
thereafter and no alterations shall be made to the premises without the prior written 
consent of the licensing authority. 

  
c.    Such entertainment shall not be provided until a test of the sound insulation 

performance of the premises has been carried out to the satisfaction of the licensing 
authority” 

[Excerpt from email of 29/10]  
 

The RA further suggested that the following quantitative differentiation of background from 
recorded music could be included in the licence: 
 
 “I am also happy to state a differentiating test in quantitative terms (the level of noise due to musical 
entertainment, measured inside the premises at any time, shall not exceed an LAeq (5min) of 75dB).  
[Excerpt from email of 29/10]  
 
The applicant has not responded to these suggestions. 
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It is the RA position that: 
 
1. The application as it stands is clearly for licensable recorded music. If the applicant does 
not wish to provide recorded music after 11pm it does not have to apply for it and the issue of 
preventative controls does not arise. 
 
2. The differentiation of incidental non-licensable “background music” from licensable 
recorded music is, for practical purposes, clear in s182 guidance (see p102 of latest s182 
guidance) and in practise would be judged on the facts of each case by competent officers of 
the RA.  For example if a PH advertised dinner and dance nights with DJ till 1am this would 
clearly not be incidental and, if sensible preventative controls are not in place, the potential 
for disturbance to nearby residents is clear. 
 
3. It is not reasonable to seek to cover any possibility of future change in a definition that 
might occur nationally by simply obtaining a licence for recorded music, without accepting 
basic preventative measures to prevent public nuisance. Applying this logic, all premises 
could argue that they require the grant of a recorded music licence, till closing time, to cover 
this eventuality.  At my daytime meeting at the Ladybird PH music was being played which 
was at a level that did not interfere with normal speech, was clearly incidental “background 
music” and not licensable, the representatives of Marston’s were advised as such (see 1.). 
 
4. If, given the hypothetical situation that background music somehow became licensable, it 
would simply be a matter of applying (along with many other premises) for a minor variation 
and the LA would act responsibly in managing any such change. 

5. In the absence of a competent risk assessment and operating schedule the RA has a clear 
duty to place conditions that prevent public nuisance and not just to place conditions which 
can be used reactively to prosecute if a public nuisance is created. 

The RA has striven to come to a clear and practical agreement in this case and avoid the 
cost to the LA and applicant of a contested hearing, which may be significantly higher than 
the cost of the measures to prevent public nuisance which appear to be at issue.  
 
The RA advises that its proposed wording (the RA conditions) are clear and enforceable, 
proportionate to what is applied for, the specific location and the aim of prevention of public 
nuisance. 
 

 
Robert Burns 
Environmental Health



 

Responsible authority conditions (proposed 19th October 2012) 
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1. Prominent, clear and legible signage shall be displayed at all exits which have the 
effect of requesting patrons to respect the right of local residents to a peaceful night 
and to leave the premises and the area quietly.  Announcements to the same effect 
shall be made to patrons at appropriate times. 
  
2. The use of outside drinking facilities shall cease at 2300. 
  
3. Noise from regulated entertainment shall be inaudible within any noise sensitive 
premises (this includes any residence which may have one or more windows open to 
allow for ventilation). A test for fulfillment of this condition shall be that noise from the 
premises shall be no more than barely audible at the boundary of any nearby noise 
sensitive premises. 
  
4. Conditions 5, 6 and 7 shall have effect if either live music or recorded music are 
provided between the hours of 2300 and 0700 the following day. 
  
5. Neither live music nor recorded music shall be provided unless the level of noise 
due to live music and recorded music is controlled by a noise limiting device (NLD) 
that is approved by the licensing authority.  Neither live music nor recorded 
music shall be provided unless the NLD is set to limit noise at a level approved by the 
licensing authority. The NLD shall be maintained at settings that are satisfactory to 
the licensing authority at all times. The NLD shall be secured (to prevent any 
alteration of its settings) to the satisfaction of the licensing authority. The settings of 
the NLD shall not be altered in any way, nor shall its function be interfered with in any 
way without the prior written consent of the licensing Authority. 
 
6.  Neither live music nor recorded music shall be provided until a noise insulation 
and control scheme (the scheme) has been submitted to and approved in writing by 
the licensing authority and until the scheme is implemented to the satisfaction of the 
licensing authority.  The scheme shall be maintained in accordance with the 
approved details thereafter and no alterations shall be made to the premises without 
the prior written consent of the licensing authority. 
 
7. Neither live music nor recorded music shall be provided until a test of the sound 
insulation performance of the premises has been carried out to the satisfaction of the 
licensing authority. 
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Applicants proposed conditions 

MARSTON’S PLC 

CRAWLEY NEW BUILD 

PROPOSED CONDITIONS – EHO REPRESENTATION 

In addition to the proposed conditions, it is proposed that the request for outdoor recorded music 
be deleted from the application.  

1. Noise from regulated entertainment shall be inaudible within any noise sensitive premises (this 
includes any residence which may have one or more windows open to allow for ventilation). A 
test for fulfilment of this condition shall be that noise from the premises shall be no more than 
barely audible at the boundary of any nearby noise sensitive premises.  

2. Where regulated musical entertainment is to be provided on the premises after 23.00 on any 
day (and for the avoidance of doubt ‘regulated musical entertainment’ shall not be deemed to 
include recorded music which forms part of our normal - as opposed to unusual - trading 
activity) then 

 
a. Such entertainment shall not be provided unless the level of all noise due to regulated 

entertainment is controlled by a noise limiting device (NLD) that is satisfactory to the 
licensing authority. Regulated entertainment shall not be provided unless the NLD is 
set limit noise at a level satisfactory to the licensing authority. The NLD shall be 
maintained at settings satisfactory to the licensing authority at all times. The NLD shall 
be secured (to prevent any alteration of its settings) to the satisfaction of the licensing 
authority. The settings of the NLD shall not be altered in any way, nor shall its function 
be interfered with in any way without the prior written consent of the licensing 
Authority. 

 
b. The provision of such entertainment shall not take place until a noise insulation and 

control scheme (the scheme) has been submitted to and approved in writing by the 
licensing authority and until the approved scheme is implemented to the satisfaction of 
the licensing authority. The scheme shall be maintained in accordance with the 
approved details thereafter and no alterations shall be made to the premises without 
the prior written consent of the licensing authority 

 
c. The provision of such entertainment shall not take place until a test of the sound 

insulation performance of the premises has been carried out to the satisfaction of the 
licensing authority 

 
3. Prominent, clear and legible signage shall be displayed at all exits which have the effect of 

requesting patrons to respect the right of local residents to a peaceful night and to leave the 
premises and the area quietly. Announcements to the same effect shall be made to patrons at 
appropriate times. 

 
4. The use of outside drinking facilities shall cease at 2300. 

 
5. No recorded music shall be played through loudspeakers situated outside the premises 
 
[RA note -  5. is not clear and is not required if application for recorded music outside is 
withdrawn] 



 

 

 X/ 7



Z 1

Z
PES/097



Z 2



Z 3



Z 4



Z 5



Z 6



Z 7



Z 8



Z 9



Z 10



Z 11



Z 12



Z 13



Z 14



Z 15



 

Z 16



Z 17



 

Z 18



Z 19



 

Z 20



Z 21



Z 22



Z 23



 

Z 24



Z 25



Z 26



Z 27



Z 28



Z 29



Z 30


	Crawley  Borough  Council
	Licensing Sub Committee




